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Goals 
•  Provide awareness regarding 

new HUD rules and court 
decisions 
•  Not meant to be an exhaustive 

instruction on new rules and 
law 

•  Awareness should spark follow 
up and preparation  
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Overview  
•  New HUD developments 

•  Family Self-Sufficiency Program 
•  Violence Against Women Reauthorization Act of 

2013  
•  Fair Housing Act Protections for Persons with 

Limited English Proficiency 
•  Gender Identity Rule 
•  Small Area Fair Market Rents Rule 
•  Smoke-Free Public Housing 
•  Rule Regarding Lead Based Paint Hazards 

•  HUD Discrimination Cases from the Last Year 
•  Other Notable Cases from the Last Year 
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New HUD Developments: 

 
Family Self-Sufficiency Program  

Now Available to owners of privately 
owned apartment buildings under 

Section 8 contract 
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Family Self-Sufficiency Program 
•  Provides incentives and supports to help families living in 

multifamily assisted housing to increase their earned 
income and reduce their dependence on public assistance 
programs.  

•  Promotes coordination between HUD rental assistance 
programs and public and private resources, to enable eligible 
families to make progress toward economic independence 
and self-sufficiency.  

•  Owners of privately-owned HUD assisted multifamily 
housing can voluntarily establish and operate an FSS 
program at their housing sites.  
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Family Self-Sufficiency Program 
•  Participation in the FSS program is voluntary  
 
•  Owners and management work to secure commitments of 

public and private resources for the program’s operation, 
develop the program’s FSS Action Plan and implement the 
program.  

•  FSS families are referred to services and educational 
opportunities that can lead to improved employment and 
earned income.  
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Family Self-Sufficiency Program 
•  Families sign a contract of participation (CoP) with the 

owner, for up to five years. 

•  Goals for each participating family member are set out in 
Individual Training and Service Plans (ITSP) that are part 
of the CoP.  

•  When the family meets its goals and completes its FSS 
contract, the family becomes eligible to receive funds 
deposited in an escrow account. 
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Family Self-Sufficiency Program 
•  The owner establishes an interest-bearing escrow account for all 

families, with separate accounting for each participating family.  

•  The escrow account is funded by HUD through adjustments to rental 
subsidy payments to the owner.  

•  If family members’ earned incomes and rental payments increase while 
participating in the FSS program, the owner will credit the incremental 
rent due to the increase in earned income amount to the family’s escrow 
account.  

•  Once a family successfully completes the program, they may access 
the escrow funds.  
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New HUD Developments: 

 
Violence Against Women 

Reauthorization Act of 2013  
Guidance from May 19, 2017 Notice 
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Violence Against Women 
Reauthorization Act of 2013  

•  On March 7, 2013, the Violence Against Women Reauthorization Act 
of 2013 (P.L. 113-4) (VAWA 2013) was signed into law.  

•  VAWA 2013 implemented several key changes related to housing 
protections for victims of domestic violence, dating violence, sexual 
assault, and stalking.  

•  At its core, VAWA 2013 prohibits housing providers from denying or 
terminating housing assistance on the basis that an applicant or 
tenant is a survivor of violence. 

 



11	Violence Against Women 
Reauthorization Act of 2013  

•  Who is Covered 

•  VAWA protections extend to: 

•  The victim  
 

•  Their spouse, parent, brother, sister, or child (including a step-child 
or foster child); or 

•  Any individual, tenant, or lawful occupant living in their household. 



12	Violence Against Women 
Reauthorization Act of 2013  

•  Protections for Victims 

•  A victim may not be denied assistance, evicted or have their assistance terminated 
because of the violence the victim or the affiliated person experienced.   

•  The Housing Authority and your landlord may not: 

•  Deny the victim voucher assistance because the victim or an affiliated person are a victim of 
violence 

•  Terminate the victim’s housing assistance or evict them because of threats or violence 
committed against the victim or an affiliated person. 

•  The victim may only be evicted or terminated on the basis of violence if there is an actual 
threat to other tenants or employees at the property if the victim remains in their unit  



13	Violence Against Women 
Reauthorization Act of 2013  

•  Remedies 

•  The victim or an affiliated person may request that the Housing Authority or their landlord 
take one of the following actions: 

•  If a member of the victim’s household has committed criminal acts of violence against the 
victim or another household member, the landlord may split the lease and allow the victim to 
stay in the unit. 

•  The housing authority can terminate the abuser’s Section 8 rental assistance while allowing 
the victim to continue to receive assistance if the victim is eligible for Section 8 assistance. 

•  The housing authority may permit the victim to move and still keep their rental assistance, 
even if their current lease has not yet expired. 



14	Violence Against Women 
Reauthorization Act of 2013  

•  VAWA protections cover tenants and assisted families, 
and applicants when they are applying for admission to a 
covered housing program. 

•  VAWA protections are not limited to women.  

•  Victims of domestic violence, dating violence, sexual 
assault, or stalking are eligible for protections without 
regard to sex, gender identity, or sexual orientation.  
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•  Major Changes:  
•  Specifies “sexual assault” as a crime covered by VAWA in HUD-

covered programs. (See 24 CFR 5.2003.) 

•  Clarifies that victims cannot be discriminated against on the basis of 
any protected class, and HUD programs must also be operated 
consistent with HUD’s Equal Access Rule*, which requires that 
HUD-assisted and HUD-insured housing must be available to all 
otherwise eligible individuals and families without regard to actual or 
perceived sexual orientation, gender identity or marital status.  

 
*Be aware of possible changes under current administration 

 

Violence Against Women 
Reauthorization Act of 2013  
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•  Major Changes Continued:  
•  Establishes new definitions and revises previously defined 

terminology 

•  Establishes new requirements for notification of occupancy rights 
under VAWA, and transmits a model Notice of Occupancy Rights 

•  Provides that applicants and tenants may not be denied assistance 
or have assistance terminated under a covered housing program on 
the basis of or as a direct result of the fact that the applicant or 
tenant is or has been a victim of domestic violence, dating violence, 
sexual assault, or stalking.  

Violence Against Women 
Reauthorization Act of 2013  
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•  Major Changes Continued:  
•  Establishes the requirement to establish an emergency transfer plan, establishes 

record keeping and reporting requirements, and provides a model Emergency 
Transfer Plan for Victims, and Emergency Transfer Request for Certain. 

•  Revises requirements for documenting the occurrence of violence and provides a 
new Certification of Domestic Violence, Dating Violence, Sexual Assault, or Stalking, 
and Alternate Documentation. 

•  Where the covered housing provider exercises the option to bifurcate a lease and the 
evicted or terminated tenant was the recipient of assistance at the time of bifurcation, 
establishes a new requirement for reasonable time periods during which a tenant who 
is a victim may remain in the unit while establishing eligibility under the current 
housing program or under another covered housing program, or seeking alternate 
housing.  

Violence Against Women 
Reauthorization Act of 2013  
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•  Major Changes Continued:  
•  Revises various housing regulations from the 2005 reauthorization of VAWA 

(VAWA 2005) to broadly state that VAWA protections apply, so that all 
tenants and applicants receive statutorily required notification of their VAWA 
rights. 

•  Clarifies that PHAs may establish a preference for victims of dating 
violence, sexual assault, and stalking, in addition to domestic violence.  

•  Establishes new requirements for a family’s right to move as a result of the 
family, or a member of the family, being or having been the victim of 
domestic violence, dating violence, dating violence, sexual assault, or 
stalking. 

Violence Against Women 
Reauthorization Act of 2013  
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New HUD Developments: 
 

Fair Housing Act Protections for 
Persons with Limited English 

Proficiency 
Guidance from Office of General 

Counsel 



20	Protections for Persons with  
Limited English Proficiency 

•  The Fair Housing Act (or Act) prohibits discrimination in the sale, 
rental or financing of dwellings, and in other housing-related 
transactions, because of race, color, religion, sex, disability, familial 
status or national origin 

•  Limited English Proficiency (LEP) refers to a person’s limited ability 
to read, write, speak, or understand English. 

•  Individuals who are LEP are not a protected class under the Act. 
But . . .  



21	Protections for Persons with  
Limited English Proficiency 

•  The Fair Housing Act prohibits both intentional housing discrimination and housing 
practices that have an unjustified discriminatory effect because of race, national origin or 
other protected characteristics.  

•  Selective application of a language-related policy, or use of LEP as a pretext for unequal 
treatment of individuals based on race, national origin, or other protected characteristics, 
violates the Act.  

•  Moreover, because of the close link between LEP and certain racial and national origin 
groups, restrictions on access to housing based on LEP are likely to disproportionately 
burden certain protected classes and, if not legally justified, may violate the Act under a 
discriminatory effects theory. 
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New HUD Developments: 
 

Gender Identity Rule 
HUD Final Rule, Effective:  

October 21, 2016. 
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Gender Identity Rule 
•  Through this final rule*, HUD ensures equal access for individuals in 

accordance with their gender identity in HUD programs or HUD 
funded projects.  

•  This rule builds upon HUD's February 2012 final rule entitled “Equal 
Access to Housing in HUD Programs Regardless of Sexual 
Orientation or Gender Identity” (2012 Equal Access Rule), which 
aimed to ensure that HUD's housing programs would be open to all 
eligible individuals and families regardless of sexual orientation, 
gender identity, or marital status.  

*Be aware of possible changes under current administration 



24	Gender Identity Rule 
•  The 2012 Equal Access Rule, however, did not address how 

transgender and gender non-conforming individuals should be 
accommodated in facilities that have physical limitations or 
configurations that require and that are permitted to have shared 
sleeping quarters or shared bathing facilities.  

•  This final rule follows HUD's November 2015 proposed rule, which 
addressed this issue and solicited public comment on measures to 
ensure that owners, operators, and managers of shelters and other 
buildings and facilities grant equal access to such facilities and 
services to individuals in accordance with an individual's gender 
identity. 
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Gender Identity Rule 
•  This rule amends HUD's definition of “gender identity” to more 

clearly reflect the difference between actual and perceived gender 
identity and eliminates the prohibition on inquiries related to sexual 
orientation or gender identity, so that service providers can ensure 
compliance with this rule.  

•  The removal of the prohibition on inquiries related to sexual 
orientation or gender identity does not alter the requirement to make 
housing assisted by HUD and housing insured by the Federal 
Housing Administration available without regard to actual or 
perceived sexual orientation or gender identity.  

•  Lastly, without changing the scope of the requirement to provide 
equal access without regard to sexual orientation, this rule makes a 
technical amendment to the definition of “sexual orientation,” which 
HUD adopted from the Office of Personnel Management's (OPM) 
definition of the term in 2012, to conform to OPM's current definition. 
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New HUD Developments: 
 

Small Area Fair Market Rents Rule 
HUD Final Rule, Effective:  

January 17, 2017. 
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Small Area Fair Market Rents Rule 
•  This final rule establishes a more effective means for HCV tenants to move into areas of higher 

opportunity and lower poverty by providing the tenants with a subsidy adequate to make such areas 
accessible and, consequently, help reduce the number of voucher families that reside in areas of high 
poverty concentration.  

•  Prior to this rule, subsidy for HUD’s HCV program is determined by a formula that considers rent prices 
across an entire metropolitan area. 

•  However, rents can vary widely within a metropolitan area depending upon the size of the metropolitan 
area and the neighborhood in the metropolitan area within which one resides.  

•  The result of determining rents on the basis of an entire metropolitan area is that a voucher subsidy may 
be too high or may be too low to cover market rent in a given neighborhood.  



28	Small Area Fair Market Rents Rule 
•  To date, HUD’s policy for addressing high concentrations of voucher holders 

raises the level of the FMR from the 40th percentile to the 50th percentile 
(roughly a 7—8 percent increase) in the whole FMR area.  

•  This formula has not proven effective in addressing the problem of 
concentrated poverty and economic and racial segregation in 
neighborhoods.  

•  Experience with the 50th percentile regime has shown that the majority of 
HCV tenants use their vouchers in neighborhoods where rents are low but 
poverty is generally high.  



29	Small Area Fair Market Rents Rule 
•  In lieu of determining rents on the basis of an entire metropolitan area, rents 

will be determined on the basis of ZIP codes for certain metropolitan areas. 

•  ZIP codes are small enough to reflect neighborhood differences and provide 
an easier method of comparing rents within one ZIP code to another ZIP 
code area within a metropolitan area.  

•  Based on early evidence from PHAs using Small Area FMRs that are in 
place in certain metropolitan areas in the U.S., HUD believes that Small 
Area FMRs are more effective in helping families move to areas of higher 
opportunity and lower poverty.  



30	Small Area Fair Market Rents Rule 

•  Provides PHAs with up to 3 months from the date when the new FMRs go into effect in which to 
update their payment standards if a change is necessary to fall within the basic range of new 
FMRs.  

•  For example, if the new FMR went into effect on October 1, 2017, the PHA would need to update 
its payment standard if necessary to fall within the basic range of the new FMRs no later than 
January 1, 2018. 

•  Small Area FMRs have been in operation in Dallas, Texas, as part of a court settlement since 
2010, and in a small number of PHAs since 2012.  

•  Required to Opt-in (optional for others):  
•  Dallas-Plano-Irving, TX Metro Division  
•  Fort Worth-Arlington, TX HUD Metro FMR Area 
•  San Antonio-New Braunfels, TX HUD Metro FMR Area 
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New HUD Developments: 

 
Smoke-Free Public Housing 
HUD Final Rule, Effective:  

February 3, 2017 
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Smoke-Free Public Housing 
•  The Rule is intended to improve indoor air quality, benefit the 

health of public housing residents and PHA staff, reduce the 
risk of fires, and lower overall maintenance costs.  

•  PHAs will have until August 3, 2018 to implement their smoke-
free policies.  

•  PHAs must design and implement a policy barring the use of 
prohibited tobacco products in all public housing living units, 
interior common areas and outdoor areas within 25 feet from 
public housing and administrative office buildings (collectively, 
“restricted areas”).  
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Smoke-Free Public Housing 
•  The Rule does not prohibit smoking by residents; rather, it 

requires that residents who smoke do so at least 25 feet away 
from the buildings. 

•  Prohibited tobacco products are defined as items that involve 
the ignition and burning of tobacco leaves, such as: 
cigarettes, cigars, pipes and water pipes (also known as 
hookahs) 

•  Interior common areas include but are not limited to:  
hallways, rental and administrative offices, community 
centers, day care centers, laundry centers, and similar 
structures 
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Smoke-Free Public Housing 
•  PHAs should begin the process of implementing smoke-

free policies as soon as possible.  

•  As part of the implementation, among other things, PHAs 
are required to amend individual resident leases. 
•  All residents must sign the lease amendment as a 

condition of their continuing occupancy. 
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Smoke-Free Public Housing 
•  PHAs are strongly encouraged to work with resident councils, 

provide residents with information on cessation assistance, 
post notices, and distribute information to residents about the 
smoke-free policy.  

 
•  Waiver requests of Rule requirements will be considered with 

appropriate justification, pursuant to 24 CFR 5.110. 

•  The Smoke-Free Rule applies to all public housing units other 
than dwelling units in mixed finance buildings.  
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New HUD Developments: 
 

Rule Regarding  
Lead Based Paint Hazards 
HUD Final Rule, Effective:  

February 13, 2017. 
Compliance:  July 13, 2017. 
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Rule Regarding Lead Based Paint Hazards 
•  Amends HUD’s lead-based paint regulations to reduce blood lead 

levels in a young child's blood has been lowered from 20 
micrograms of lead per deciliter of blood (µg/dL) to 5.  

•  Will allow for a faster response when a young child (specifically, 
under six years old) is exposed to lead-based paint hazards in their 
HUD-assisted homes, a key component of a primary prevention 
strategy. 

•  It also establishes more comprehensive testing and evaluation 
procedures for the housing where such children reside.  
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HUD Discrimination Cases  
from the Last Year: 

Decisions from the Office of Hearings and 
Appeals 
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HUD Discrimination Cases 
•  HUD v. Deane Woodard 

 
•  In August 2015, HUD charged property manager Deane Woodard with making discriminatory statements to a 

prospective tenant and her roommate, and refusing to rent a home because they had mental disabilities.   

•  Prior to learning about the prospective tenants’ mental disabilities, he had agreed to rent to them and had even 
provided them with a key to the house.  

•  However, when the woman, her parents, and her roommate drove to the house to give the manager a security 
deposit and begin the process of moving in, Mr. Woodard told the group that the woman and her friend could not 
rent the property because of their disabilities.  

•  Among other statements, the manager told the women that the owner “did not want a bipolar in the house.”  

•  The Administrative Law Judge found that Woodard had violated the Fair Housing Act.  



41	HUD Discrimination Cases 
•  HUD v. Riexinger and Crossroads Construction et al.  

•  The charge alleged that the owners and developer of the complex failed to design and construct the property in an 
accessible manner.     

•  Specifically, HUD alleged that the buildings’ bathroom and closet doors that were not wide enough for wheelchair access; 
there was insufficient floor space at bathroom fixtures; and there were no accessible entrances, parking spaces or 
accessible curbs or ramps. 

•  The Fair Housing Act requires that multifamily housing built after March 1991 contain accessible features for people with 
disabilities.  

•  Requirements include accessible common areas, bathrooms and kitchens, as well as wider doors and environmental 
controls that can be reached by residents who use wheelchairs. 

•  The failure to include these features violates the Fair Housing Act and makes the property difficult or impossible to use by 
people with disabilities. 



42	HUD Discrimination Cases 
•  HUD v. 111 East 88th Partners 
•  HUD alleged that a property manager failed to grant his request to keep an emotional support animal, citing a 

prohibition against pets in his lease. 

•  HUD claimed that in response to the man's request for the reasonable accommodation, the partnership requested 
extensive and intrusive medical records and data.  

•  The partnership also reserved the right to subject the man to a medical examination and to question him, his 
physician, and his therapist under oath. 

•  HUD's charge alleged that the request for such extensive medical information, after the resident had already 
provided medical documentation attesting to his disabilities and need for the support animal, interfered with his 
housing rights, a violation of the Fair Housing Act.  

•  The Fair Housing Act prohibits housing providers from denying or limiting housing to persons with disabilities, or 
from refusing to make reasonable accommodations in policies or practices for persons with disabilities. This 
includes waiving "no pet" policies for assistance or service animals. 
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HUD Discrimination Cases 
•  HUD v. Peachtree Court et al.  
•  HUD charged Peachtree Court Homeowners Association, Inc., with denying a 

family’s request to have play equipment for their children in their backyard based 
on family discrimination.  

•  The family had requested permission to construct a playset but the request was 
denied.  Subsequently, the family attached a slide to the rear deck of the home. 
When the Association learned about the slide, they sent the family a letter 
stating that the slide had to be removed.  

•  The Board of Directors also levied fines against the family for unauthorized 
improvements that totaled $2,300 and prevented the family from using some 
community amenities, including the community pool. 



44	HUD Discrimination Cases 

•  HUD v. Brandon Tarricone 
•  HUD charged the owner of a three-unit rental property in New Orleans with violating the Fair Housing Act by 

discriminating against families with children.  

•  The case came to HUD’s attention when the Greater New Orleans Fair Housing Action Center, a HUD Fair 
Housing Initiatives Program agency, filed a complaint after seeing a classified ad the owner placed on Craigslist.  

•  A fair housing tester posing as a married father with eight-month-old twins sent an email to the owner inquiring 
about the apartment.  

•  After a friend of the owner showed the tester the unit, the owner sent the tester an email allegedly stating, “I’m not 
sure the combo with the two young babies and the vacation rental next door is the best fit…I have only gotten a 
few complaints from long-term tenants over the years, but I am concerned that with two young kids you could be 
complaining more than that and I don’t want to get the wrong tenants in the house.” 



45	HUD Discrimination Cases 

•  HUD v. Allan R. Saari et al.  
•  HUD charged the owner of an apartment in West Keene, New Hampshire, with housing discrimination for allegedly 

refusing to rent the unit to families with children.  
 
•  The charge alleged that the couple first learned about the unit when they saw an ad for a “huge” apartment in West 

Keene.  

•  The wife contacted the owner to inquire about the unit, but when she told him that she was looking for an apartment 
for herself, her husband, and her children, the owner allegedly told her that “he was not interested in renting to 
anyone with children,” and that he “just evicted a family with children because they were too loud.”  

•  The charge further alleged that a tester with New Hampshire Legal Assistance, another HUD Fair Housing Initiatives 
Program agency, also contacted the owner and was told that the previous tenants who were evicted had three 
“messy” children, and that he would like to rent the apartment to a husband and wife or a single person.   

•  The owner ultimately rented the apartment to two women who did not have children.  



46	HUD Discrimination Cases 

•  HUD v. Amy Sloan and BJJ Enterprises, LLC 
•  Owner and manager of a Salt Lake City apartment complex charged with housing discrimination 

for allegedly violating the Fair Housing Act by denying the reasonable accommodation requests of 
residents with disabilities. 

•  The Disability Law Center filed a fair housing complaint with HUD on behalf of a female resident 
with disabilities, who alleged that the owner and the manager of the 48-unit complex had denied 
her request to keep an assistance animal.  

•  The Disability Law Center conducted fair housing tests, which revealed evidence that Pine Cove 
managers discriminated against people with disabilities.  According to HUD’s Charge, Pine Cove 
strictly adheres to its “no-pets” policy, even when medical documentation attesting to the need for 
a reasonable accommodation is presented. 
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HUD Discrimination Cases 
•  HUD v. Paul Jeffrey Pritchard et al.  
•  Property owners, operator, and office manager of a multifamily property in 

Kansas charged with violating the Fair Housing Act by terminating the lease of a 
resident who had asked that her grandchild be allowed to live with her. 

•  A female resident filed a complaint alleging that the owners of Northridge Apartments, 
a complex in Wichita consisting of 16 one-bedroom units, terminated her lease after 
she asked if she could add her granddaughter to her lease.  The grandmother had 
obtained custody of the child shortly before she made the request.     

•  HUD’s charge alleged the property manager told her that her request “may be a 
problem,” and that the owner “doesn’t want kids on the property.”  The charge further 
alleged that the owners gave notice that they were terminating the lease of another 
family with a child around the same time. 
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HUD Discrimination Cases 
•  HUD v. AMH 2015-1 Borrower, LLC, American Homes 4 Rent Management 

Holdings, LLC et al.  
•  A combat veteran living with a mental disability who used an emotional support 

animal filed a complaint alleging that the owners of the house he was renting violated 
the FHA .  

•  The tenant complained that AMH 2015-1 Borrower, LLC, and its management 
company, AH4R Management – OK, LLC, refused to waive their pet deposit fee.  

•  HUD’s charge alleged that although the man provided the owners and management 
company with medical documentation attesting to his need for the animal, they 
denied his request to waive a $250 pet fee.  Under the law, assistance animals are 
not considered pets. 
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HUD Discrimination Cases 
•  HUD v. MSM Brothers, Inc. d/b/a White Cliffs at Dover et al.  
•  A mother filed a complaint alleging that she had been denied the opportunity to rent a 

two-bedroom unit at White Cliffs at Dover.  

•  After an investigation, HUD filed a charge on behalf of the woman, alleging that after 
White Cliffs’ manager learned that she had an infant son, he told her that she could 
only rent one of the first-floor units, none of which was available.  

•  The charge further asserted that New Hampshire Legal Assistance Fair Housing 
Project conducted testing which revealed similar treatment of testers posing as 
prospective renters with children.  
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Other Notable Cases  
from the Last Year 
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E. Carolina Reg'l Hous. Auth. v. Lofton, 
789 S.E.2d 449 (N.C. Aug. 19, 2016) 



53	E. Carolina Reg'l Hous. Auth. v. 
Lofton 

 
•  In this case we consider whether public housing authorities must exercise discretion when 

pursuing evictions that are not otherwise mandated by federal law. 

•  Congress intended public housing authorities to exercise discretion in certain eviction 
proceedings, such as the lease violation at issue here arising from the actions of a third party. 

•  Relevant here, the lease prohibits "[a]ny drug-related criminal activity on or off the premises" and 
provides that plaintiff "may terminate . . . the Lease and the tenancy" for any such activity "by 
Tenant, any of Tenant's household members, any guest of Tenant, or another person under 
Tenant's control. 

•  Defendant often asked Cory Smith to baby-sit her children while she worked at night. While 
defendant slept and Smith watched the children, law enforcement entered the apartment and 
arrested Smith for outstanding child support warrants. Officers searched Smith incident to his 
arrest and found four small bags of marijuana in his pocket. 
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•  Defendant consented to a search of her apartment, during which officers discovered a partially 
prepared "marijuana blunt" in plain sight, marijuana in plain sight on the kitchen counter, plastic 
bags for packaging marijuana for sale, and fourteen more bags of marijuana behind a pan on the 
kitchen counter.  

•  Smith admitted that the marijuana belonged to him, and he was charged with felony possession 
with intent to sell and deliver a controlled substance. Defendant was not charged. 

•  On 22 May 2013, plaintiff notified defendant in writing that she had breached the lease because of 
the drug-related activity that had occurred in her apartment by Smith, a person under her control. 
Plaintiff stated it had terminated defendant's lease and ordered her to vacate her apartment. 
When defendant failed to comply, plaintiff sought summary ejectment. Following a hearing, the 
magistrate entered judgment for plaintiff, entitling plaintiff to take possession. 

E. Carolina Reg'l Hous. Auth. v. 
Lofton 
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•  If the lease at issue related to a private landlord—tenant relationship, our analysis would end 
here.  

•  When the government is the landlord, however, certain duties arise under applicable law. Federal 
statutes and regulations govern federally subsidized public housing and require public housing 
authorities to incorporate certain provisions into their leases.  

•  The statute does not require the eviction of any tenant who violated the lease provision. Instead, it 
entrusts that decision to the local public housing authorities, who are in the best position to take 
account of, among other things, the degree to which the housing project suffers from "rampant 
drug-related or violent crime," "the seriousness of the offending action," and "the extent to which 
the leaseholder has . . . taken all reasonable steps to prevent or mitigate the offending action." [A] 
local housing authority may sometimes evict a tenant who had no knowledge of the drug-related 
activity. 

E. Carolina Reg'l Hous. Auth. v. 
Lofton 
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•  In sum, while a public housing authority may conduct no-fault evictions, it must 
exercise discretion in doing so. 

•  Rucker "made it clear both that the lease provision gives PHAs such authority and 
that PHAs are not required to evict an entire household—or, for that matter, anyone—
every time a violation of the lease clause occurs."  

•  Instead, HUD explained, "PHAs are in the best position to determine what lease 
enforcement policy will most appropriately serve the statutory interest of protecting 
the welfare of the entire tenant population." Accordingly, HUD "urge[d]" PHAs, when 
making an ultimate decision, "to consider a wide range of factors" and to "balance 
them against the competing policy interests that support the eviction of the entire 
household."  

E. Carolina Reg'l Hous. Auth. v. 
Lofton 
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•  Neither the federal statutory framework nor plaintiff's lease or policies 
compel eviction; they only delineate the grounds or cause for eviction. 
Though the decision to evict lies in plaintiff's discretion, which courts will not 
second-guess, plaintiff does not exercise discretion when it is unaware it 
has a choice.  

•  We hold that plaintiff failed to exercise its discretion as required by federal 
law before pursuing defendant's eviction. Accordingly, we modify and affirm 
the decision of that court. 

E. Carolina Reg'l Hous. Auth. v. 
Lofton 
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Brown v. Harris Cnty. Hous. Auth., No. 
H-15-2847, 2016 U.S. Dist. LEXIS 128996 

(S.D. Tex. Aug. 31, 2016) 
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Brown v. Harris Cnty. Hous. Auth. 
•  Plaintiff was granted a three-bedroom Section 8 housing voucher through HCHA in 

2008. As an accommodation to Plaintiff's disability, Plaintiff began renting from her 
mother in 2010, which the HCHA allowed as a reasonable accommodation. 

•  At her 2013 recertification, Plaintiff was informed that she no longer qualified for a 
three-bedroom voucher. Plaintiff filed complaints with HCHA and HUD.  

 
•  In January 2014, HCHA notified Plaintiff that it was terminating the contract with 

Plaintiff's mother as of the end of February 2014.  

•  In November 2014, HCHA scheduled an informal hearing to discuss Plaintiff's 
reasonable accommodation requests. 

•  On January 31, 2015, the hearing took place.  
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Brown v. Harris Cnty. Hous. Auth. 

•  Plaintiff ultimately won at the administrative hearing level and continued to participate 
in the HCV Program without termination.  

•  As of the date of her complaint, Plaintiff claimed, she had not been "fully 
compensated for the harm she suffered.“ 

•  Plaintiff filed this civil rights action against HCHA alleging violations of Section 504 of 
the Rehabilitation Act of 1973, the Fair Housing Act, and the constitutional guarantees 
of Due Process and Equal Protection, as well as wrongful termination under the 
Section 8 Housing Voucher Program regulations. 
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Brown v. Harris Cnty. Hous. Auth. 
•  [N]o private right of action exists pursuant to Section 8 

•  The FHA, on the other hand, explicitly affords an aggrieved 
person a private right of action for discriminatory housing 
practices. 

•  Additionally, the regulations applicable to HUD assistance 
programs give effect to Section 504 of the Rehabilitation Act 
to prevent the exclusion from participation, the denial of 
benefits, or the subjection to discrimination under any 
program funded in any part by HUD. 

•  Thus, dismissal of the FHA or Rehabilitation Act claim on the 
above grounds is not appropriate. 
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Brown v. Harris Cnty. Hous. Auth. 
•  Plaintiff alleged that Defendants violated 24 C.F.R. § 982.555, which 

requires that the local public housing agency give a participant an 
informal hearing, by failing to give her an opportunity to appeal the 
decisions to reduce and terminate her housing subsidy. 

•  [T]he court finds that Plaintiff cannot assert a private right of 
action for the violation of any HUD regulation.  

•  To the extent that Plaintiff's allegations in this section raise a Due 
Process claim, they are addressed in the next section. 
•  In fact, Plaintiff was given the opportunity to appeal HCHA's decision to 

reject Plaintiff's reasonable accommodation requests. Plaintiff ultimately 
received the relief she requested. Plaintiff's Due Process claim should be 
dismissed. 
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Hosford v. Chateau Foghorn LP, 229 Md. 
App. 499, 145 A.3d 616 (Md. Ct. Spec. App. 

Sept. 1, 2016) 
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Hosford v. Chateau Foghorn LP 
•  Two exterminators entered Hosford's apartment and saw what looked to them like a 

marijuana plant growing in his bathtub. They reported this to the apartment's 
management office. Someone in the office contacted the police and Baltimore City 
Police Officer Phillip G. Tabron responded. Officer Tabron concluded that the plant in 
the bathtub was marijuana, confiscated it, and issued Hosford a criminal citation for 
possession of marijuana.  

•  The plant was tested by a police chemist, who concluded that the plant was 
marijuana. Hosford was subsequently charged in the District Court for Baltimore City 
with possession of less than 10 grams of marijuana, but the charge was later 
dismissed. 

•  In July, 2014, Foghorn initiated an eviction action pursuant to RP § 8-402.11 against 
Hosford in the district court, claiming that Hosford had breached his lease. 
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Hosford v. Chateau Foghorn LP 
•  Hosford contended that Foghorn was not entitled to summary judgment as a matter of law 

because: (a) if he did possess marijuana, it was not a criminal activity, and thus not a breach of 
the lease; and (b) even if the action did breach the lease, the court must still determine whether 
the breach was "substantial" and "warrants eviction" pursuant to RP § 8-402.1.  

•  Hosford also presented medical records indicating that he suffers from painful muscle spasms as 
a result of his physical condition, as well as an affidavit from an associate professor at The Johns 
Hopkins School of Medicine, stating that use of marijuana "is likely to provide . . . therapeutic or 
palliative relief" for persons suffering from chronic pain and muscle spasticity associated with 
quadriparesis. 

•  The [trial] court noted that, even though Maryland "no longer punishes the possession of less than 
ten grams of marijuana as a crime," the pertinent amendment to Maryland Code Criminal Law 
became effective on October 1, 2014, that is, after the marijuana plant was discovered in 
Hosford's apartment. 
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•  The [trial] court observed, however, that there is no corresponding affirmative medical marijuana 

defense in the federal Controlled Substances Act. The court reasoned that, because "marijuana 
remains a federally prohibited Schedule I substance. 

•  The [trial] court concluded "although federal law vests a landlord renting subsidized housing with 
discretion not to pursue eviction in all instances of criminal activity, state courts cannot be given 
discretion to overrule the landlord's exercise of discretion.“ 

•  Our analysis of the statute, the implementing regulations, and the HUD guidelines, lead us to two 
conclusions: 

•  First, a landlord does not have to consider equitable factors in determining whether to 
pursue eviction for drug-related conduct. A state law that would require landlords to do so 
would be preempted. 

•  Second, a landlord cannot effect an eviction by itself—it must go to court and obtain a 
judgment entered in accordance with non-pre-empted state law. 
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Hosford v. Chateau Foghorn LP 
•  We believe that courts can strike the proper balance between federal policy 

and state law by presuming that drug-related criminal activity is a breach 
that ordinarily warrants eviction under RP § 8-402.1(b)(1), but that this 
presumption may be rebutted by equitable factors that arise in a given 
case.  

•  This approach gives proper weight both to the exercise of the landlord's 
discretion accorded under federal law to seek eviction, and to Maryland's 
public policy, that tenants—especially impoverished and disabled ones
—not be evicted automatically when good reasons are presented and 
credited to show that such eviction would be not only unduly harsh but not 
necessary to accommodate the Federal objectives. 
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Hosford v. Chateau Foghorn LP 
•  The trial court erred in granting a Foghorn’s summary judgment, because it incorrectly determined 

that 42 U.S.C.S. § 1437f's requirement that Section 8 property leases provide that drug-related 
criminal activity was grounds for eviction preempted the court's consideration of equitable factors 
under Md. Code Ann., Real Prop. § 8-402.1. 

•  Requiring a state court, as a matter of law, to evict a disabled tenant for having one marijuana 
plant for his own medical use, with no evidence of distribution or attempted distribution, furthered 
no Congressional intent. 

•  In eviction actions involving Section 8 property, the court should presume that drug-related 
criminal activity was a breach that ordinarily warranted eviction under § 8-402(b)(1), but this 
presumption could be rebutted by equitable factors. 

•  Accordingly, we reverse the judgment of the circuit court and remand this case for trial. 
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Houston v. Gonzales, No. 1:16-CV-986-LY, 
2016 U.S. Dist. LEXIS 174619 (W.D. Tex. 

Dec. 16, 2016) 
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Houston v. Gonzales 
•  This case began when George "Sam“ Houston—a disabled 

veteran and constant litigant in this and other courts—applied 
in 2014 for benefits from the Housing Authority of the City of 
Austin (HACA).  

•  Houston's rambling pleading alleges all sorts of things, but his 
suit boils down to one fact: his rent payments increased and 
he believes that this is unfair. 

•  This is not Houston's first frivolous lawsuit. Houston has been 
warned on at least two occasions that he would be subject to 
sanctions if he continued to file frivolous law suits.  



71	

Houston v. Gonzales 
•  Therefore, this Court recommends the District Judge, 

after adopting this Report and Recommendation, return 
this case to the undersigned for proceedings for Houston 
to show cause why sanctions should not be imposed 
against him. 

•  In accordance with the foregoing discussion, the Court 
recommends that the District Court grant Defendants' 
Motions to Dismiss 
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Repeat Litigants 
•  Insider’s tip: Consider filing a motion to designate the 

repeat litigant as a vexatious litigant:  
•  State Court:  

•  Tex. Civ. Prac. & Rem. Code § 11.051: Motion for Order 
Determining Plaintiff a Vexatious Litigant and Requesting 
Security. 
•  In a litigation in this state, the defendant may, on or before the 90th 

day after the date the defendant files the original answer or makes a 
special appearance, move the court for an order: 

–  (1)  determining that the plaintiff is a vexatious litigant; and 
–  (2)  requiring the plaintiff to furnish security. 
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•  Consider filing a motion to designate the repeat litigant as a vexatious litigant:  
•  Federal Court: 

•  Because the substance of the Texas law is subsumed by Rule 11 of the Federal Rules of 
Civil Procedure, the Court will treat the defendants' request as a Motion for Sanctions 
pursuant to Rule 11.  

•  The defendants have presented evidence of a pattern of frivolous lawsuits brought by the 
plaintiff against various judges, attorneys and individuals who are in some form associated 
with the litigation that has ensued as a result of the divorce between the plaintiff and 
Elizabeth Thornhill.  

•  All of these lawsuits have been resolved in a manner adverse to the plaintiff.  

•  It appears as though, by this lawsuit, the plaintiff is again seeking to harass the many parties 
involved, and to assert frivolous arguments for the modification of existing law. Such 
behavior is expressly prohibited by Rule 11.  

•  Thus, sanctions would be appropriate in this case. 
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75	The Inclusive Communities  
Project, Inc. Lawsuits 

•  Inclusive Cmtys. Project, Inc. v. Tex. Dep't of Hous. & 
Cmty. Affairs, No. No. 3:08-CV-0546-D, 2016 U.S. Dist. 
LEXIS 114562 (N.D. Tex. Aug. 26, 2016) 

•  Inclusive Cmtys. Project, Inc. v. United States HUD, No. 
3:14-CV-3333-B, 2016 U.S. Dist. LEXIS 123779 (N.D. 
Tex. Sept. 13, 2016) 

•  Inclusive Cmtys. Project, Inc. v. United States Dep't of 
Treasury, No. 3:14-CV-3013-D, 2016 U.S. Dist. LEXIS 
150064, 2016 WL 6397643 (N.D. Tex. Oct. 28, 2016) 



76	All following the 2015  
Supreme Court Case •  “the FHA encompasses disparate-impact claims. Congress’ use of 

the phrase ‘otherwise make unavailable’ refers to the 
consequences of an action rather than the actor’s intent. 

•  The Court holds that disparate-impact claims are cognizable 
under the [FHA] upon considering  
•  its results-oriented language,  
•  the Court’s interpretation of similar language in Title VII and the 

ADEA,  
•  Congress’ ratification of disparate-impact claims in 1988 against the 

backdrop of the unanimous view of nine Courts of Appeals, and the 
statutory purpose.” 

 
Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2518-2525 (U.S. 2015). 
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Evergreen Square of Cudahy v. Wis. Hous. 
& Econ. Dev. Auth., 848 F.3d 822 (7th Cir. 

Wis. Feb. 17, 2017) 



78	Evergreen Square of Cudahy v. Wis. Hous. 
& Econ. Dev. Auth. 

•  The plaintiffs proceeded with three primary claims against Wisconsin Housing: (1) breach 
of Washington Square's HAP contract for failing to automatically adjust contract rents on an 
annual basis; (2) breach of all the Owners' HAP contracts for employing a one percent 
reduction on the rent adjustments for non-turnover units; and (3) declaratory judgment to 
determine whether Wisconsin Housing could require, under Evergreen Square's HAP 
contract, rent comparability studies as a prerequisite to receiving rent adjustments or 
employ a one percent reduction for rent adjustments on non-turnover units.  

•  For the third-party claims against HUD, the court allowed Wisconsin Housing to proceed on 
claims for breach of the annual contributions contracts and declaratory judgment to 
determine Wisconsin Housing's rights and obligations under the 1994 amendments.  

•  After all parties moved for summary judgment, the district court granted judgment in favor 
of Wisconsin Housing on all of the Owners' claims, and dismissed the third party claims 
against HUD as moot. The Owners appeal. 
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& Econ. Dev. Auth. 

•  On appeal, the Owners contend that Washington Square should not be held to 
the contract provision requiring it to request an annual adjustment before 
receiving one.  

•  They contend that Washington Square should be excused from complying with 
this contract term because: (1) enforcing the provision would result in a 
disproportionate forfeiture; and (2) Wisconsin Housing breached the Washington 
Square HAP contract by requiring a rent comparability study as a prerequisite to 
receiving an increase.  

•  The Owners also argue that the district court erred in upholding the one percent 
reduction for rent increases in non-turnover units, maintaining that the 
adjustments must be made on a reasonable basis and the one percent reduction 
is arbitrary. 



80	Evergreen Square of Cudahy v. Wis. Hous. 
& Econ. Dev. Auth. 

•  In sum, Washington Square was not excused from complying with the HAP contract 
condition precedent requiring it to  request a rent increase.  

•  The doctrine of disproportionate forfeiture simply does not apply under these facts.  

•  Moreover, Wisconsin Housing did not breach any HAP contracts by requiring rent 
comparability studies in certain circumstances or by applying a one percent reduction for 
non-turnover units.  

•  In each instance, the Owners' contracts were renewed after Congress amended Section 8 
to include these provisions, and the provisions became part of the new contracts.  

•  Because the Owners' primary claims fail, we agree with the district court that the third-party 
claims against HUD are moot. 
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Tolliver v. Hous. Auth. of Cook, 2017 IL 
App (1st) 153615, 2017 Ill. App. LEXIS 334 

(Ill. App. Ct. 1st Dist. May 19, 2017) 
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Tolliver v. Hous. Auth. of Cook 
•  Under the HCV Program, petitioner's landlord received a voucher 

from the HACC to subsidize a portion of her rent for a house. As one 
of the conditions for participating in the HCV Program, petitioner 
agreed to report in writing within 30 days when there was an 
increase in her household income. 

•  In October 2012, the HACC alleged that the petitioner violated this 
condition. In a letter dated October 16, 2012, the HACC notified 
petitioner that it intended to terminate her from the HCV Program 
effective November 30, 2012, on the ground that she had failed to 
timely report an increase in household income from her employment 
with the Diamond Detective Agency. 
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Tolliver v. Hous. Auth. of Cook 
•  Chicago Volunteer Legal Services filed a brief in support of the 

petitioner's petition. The brief concluded in part that the HACC had 
"misapplied the statute in using a mandatory standard and not affording 
the Petitioner the statutorily required discretionary basis for 
decision.” 

•  The brief in support of the Petition also argued: “Finally, with the myriad 
of ways in which [the HACC] could have dealt with any alleged failure of 
Petitioner to timely report continued income, such as affording Petitioner 
the opportunity to repay any alleged overpayments, or consideration 
that Petitioner had never before failed to report any income, or that 
Petitioner's three children would be adversely affected, the decision to 
terminate Petitioner was unusually harsh by being contrary to the 
HACC's and HUD's own Administrative Plan and guidebook." 
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Tolliver v. Hous. Auth. of Cook 
•  Participants in programs such as the HCV Program enjoy a property interest in 

continued occupancy of subsidized housing, which constitutes a statutory 
entitlement subject to procedural due process protections. 

•  A PHA may terminate a participant's Section 8 benefits if the family violates any 
family obligations under the program. However, prior to any hearing for 
termination, the PHA must provide the family with "prompt written notice" 
containing a "brief statement of reasons for the decision." 24 C.F.R. 982.555(c)
(2)(i) (2008).  

•  Although the Federal Code does not discuss the amount of information that must 
be contained in the "brief statement," courts have found that "the notice must, at 
the very least, inform the resident of the situation so that she can make an 
intelligent response." 
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Tolliver v. Hous. Auth. of Cook 
•  A review of the HACC's two termination letters clearly reveal that 

they failed to comply with the notice requirements.  

•  The first letter merely alleged that the petitioner "failed to report 
income from the Diamond Detective Agency." The letter is devoid of 
the dates on which the alleged unreported income was earned or 
any dollar amounts, much less any calculations or underlying data.  

•  Similarly, the second termination letter alleged, "You failed to report 
your return to work at Diamond Detective Agency following your 
layoff periods in 2009 through 2012." Again, this letter is devoid of 
any specific dates on which the alleged unreported income was 
earned or any dollar amounts. 
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Tolliver v. Hous. Auth. of Cook 
•  With such little information, it was virtually impossible for the 

petitioner to adequately prepare a defense, particularly since the 
second termination letter raised issues spanning a four-year time 
period, and first put the petitioner on notice of issues concerning 
years 2009 and 2010.  

•  In addition, the hearing conducted on August 14, 2014, was the first 
time the HACC notified petitioner that she had allegedly been 
overpaid the amount of $13,586.  

•  Prior to that hearing, the petitioner was not provided with this figure 
and she was never given any information or data on how this figure 
was arrived at. 
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Tolliver v. Hous. Auth. of Cook 
•  Accordingly, for the reasons set forth above, we reverse the order of 

termination and the judgment of the circuit court.  

•  We order the HACC to reinstate the petitioner's housing voucher 
instanter.  

•  We remand the matter to the hearing officer to determine what, if 
any, overpayments were made to the petitioner.  

•  If a repayment agreement is required, the hearing officer shall 
consider the petitioner's ability to pay and create a reasonable 
repayment plan. 
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Ques0ons?	

Chase Potter 
chase.potter@strasburger.com 




