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Overview	
•  Employment	101:	A	Brief	History	of	Sex	
•  A	New	Fron4er	and	Relevant	Cases	
•  Prac4cal	Considera4ons	



Protected	Classes	-	Expansion	

•  May	2007	–	Caregiver	(EEOC)	
•  November	2009	-	GINA		
•  March	2010	–	Nursing	Mothers	(DOL)	
•  July	2014	–	Expansion	of	Pregnancy	Discrimina4on	Protec4ons	



Employment	101	–	A	Brief	History	



A	Bit	of	Trivia	

Howard	W.	Smith	



Title	VII	of	the	Civil	Rights	Act	of	1964	
Title	VII	prohibits	discrimina4on	on	the	
basis	of	various	characteris4cs,	including:	
	
“It	shall	be	an	unlawful	employment	
prac5ce	for	an	employer…to	fail	or	refuse	
to	hire	or	to	discharge	any	individual,	or	
otherwise	to	discriminate	against	any	
individual…because	of	such	individual’s…
sex…”	



Sex	Discrimina4on	

•  Pregnancy	Discrimina4on	Act	of	1978	-	The	term	“sex”	
or	“because	of	sex”	in	Title	VII	includes:	
•  pregnancy,	childbirth,	or	related	medical	condi5ons;		
•  women	affected	by	pregnancy,	childbirth,	or	related	medical	

condi5ons	shall	be	treated	the	same	for	all	employment-related	
purposes,	including	receipt	of	fringe	benefits.	

	
•  Sexual	Harassment	(1970s	…)	

•  EEOC	Regula5ons	on	Sexual	Harassment	
•  Hos5le	work	environment	
•  Quid	pro	quo	



Sex	Discrimina4on	Evolu4on	
•  Gender	Stereotyping	

•  Price	Waterhouse	v.	Hopkins,	490	U.S.	228	(1989)	
•  Under	Title	VII	“sex	stereotyping	based	on	a	person's	gender	

non-conforming	behavior	is	impermissible	discrimina5on."		
•  Smith	v.	City	of	Salem,	Ohio,	378	F.3d	566,	575	(6th	Cir.	2004).		

•  Generally	speaking,	one	can	fail	to	conform	to	gender	
stereotypes	in	two	ways:	(1)	through	behavior,	or	(2)	through	
appearance.		

•  Some	courts	have	indicated	that	this	should	not	be	used	to	
“bootstrap”	protec5on	for	sexual	orienta5on.	

•  “Lookism”	Discrimina4on	
•  Too	a_rac5ve	/	Not	a_rac5ve	enough	to	work	here.	
•  Some	local	jurisdic5ons	prohibit	discrimina5on	based	on		

	“una_rac5veness.”	



Sex	Discrimina4on	Evolu4on	
•  Equal	Pay	Act	(EPA)	

•  1963	amendment	to	Fair	Labor	Standards	Act	
•  Equal	pay	for	jobs	of	equal	skill,	effort,	and	responsibility,	

and	which	are	performed	under	similar	working	condi5ons.	
•  Subject	to	four	excep5ons:	

•  a	seniority	system;	
•  a	merit	system;	
•  a	system	which	measures	earnings	by	quan5ty	or	quality	
of	produc5on;	or	

•  a	differen5al	based	on	any	other	factor	other	than	sex.	
•  Lilly	Ledbeger	Fair	Pay	Act	of	2009		

•  Each	5me	compensa5on	is	paid,	the	limita5ons	period	re-
starts	for	a	claim	challenging	a	discriminatory	compensa5on	
decision.	



Sex	Discrimina4on	Evolu4on	
•  EEOC	Guidance	on	Caregiver	Discrimina4on	(2007)	

•  In	part,	prohibits	sex-based	discrimina5on	against	caretakers	
and	gender	role	stereotyping.	



Sex	Discrimina4on	Evolu4on	
•  Employment	Non-Discrimina4on	Act	(ENDA)		is	proposed	

legisla5on	that	would	prohibit	discrimina5on	in	hiring	and	
employment	on	the	basis	of	sexual	orienta5on	or	gender	
iden5ty.	

•  Introduced	(almost)	every	year	in	U.S.	Congress	since	1994	
•  Gender	iden5ty	protec5ons	added	in	2007	
•  Nov.	2013	–	Senate	passed	(Vote	of	64-32)	
•  Last	5me	considered	in	House	was	in	July	2014		
•  July	21,	2014	–	Execu5ve	Order	13672	(amends	E.O.	11246)	

•  Prohibi5ng	discrimina5on	on	the	basis	of	sexual	orienta5on	and	
gender	iden5ty	by	federal	contractors	and	subcontractors.	



Gender	Iden4ty	–	Core	Terms	
•  Transgender		

•  Individuals	with	a	gender	iden4ty	that	is	different	from	the	
biological	sex	assigned	at	birth.			

•  Male	at	birth,	but	iden4fies	as	female	=	Transgender	Woman.	
•  Female	at	birth,	but	iden4fies	as	male	=	Transgender	Man.	
•  Some	iden4fy,	simply,	as	men	or	women.	



Gender	Iden4ty	–	Core	Terms	
•  Gender	Iden4ty		

•  A	person’s	internal	sense	of	being	male	or	female.			
•  Determined	early	in	life	and	may	be	different	than	physical	

gender.	
•  Gender	Expression		

•  The	way	an	individual	expresses	his	or	her	gender	iden4ty	
through	behavior,	clothing,	hairstyles,	voice	or	body	
characteris4cs.		

•  May	or	may	not	conform	to	social	stereotypes	associated	with	
a	par4cular	gender.	



Gender	Iden4ty	–	Core	Terms	
•  Transi4on			

•  The	process	of	aligning	the	external	and	internal	iden44es.	
•  May	include	medical	treatment	such	as	counseling,	hormone	

therapy,	or	surgery.			
•  Some	individuals,	however,	may	not	pursue	transi4on.		
•  Not	all	transgender	individuals	will	follow	the	same	pagern.	



Sexual	Orienta4on	Discrimina4on	
•  Not	protected	by	Title	VII	or	state	law	(TCHRA).	

•  Currently	pending	Texas	H.B.	1534	/	S.B.	165	
•  23	states	and	the	District	of	Columbia,	have	enacted	laws	that	

prohibit	sexual	orienta4on	discrimina4on	in	both	private	and	
public	workplaces.	

•  However,	sexual	orienta4on	(and	gender	iden4ty)	may	be	
protected	by	local	law	or	city	ordinance.	
•  Dallas,	City	Code	Ch.	46	(Oct.	2002)	
•  Plano	Equal	Rights	Ordinance	(2014-2015)	

•  Business	Coali4on	for	Workplace	Fairness	
•  100+	large	and	small	employers	(AA,	AT&T,	Dell,	TI)	
•  “Having	a	corporate	culture	that	embraces	diversity	improves	the	

produc5vity	of	our	associates,	helps	the	company	recruit	the	best	
talent,	and	makes	us	more	produc5ve.”	

•  One	federal	court	case	making	its	way	through	Court	of	Appeals		
•  Kimberly	Hively	v.	Ivy	Tech	Community	College	(N.D.	Indiana,	Seventh	Circuit)	





Macy	v.	Holder,	Department	of	Jus8ce	
(ATF-2011-00751,	April	20,	2012)	
•  EEOC,	in	an	administra4ve	opinion	held:	

•  Under	Title	VII	the	term	sex	“encompasses	both	sex—that	is,	the	
biological	differences	between	men	and	women—and	gender.”	

•  If	Title	VII	proscribed	only	discrimina4on	on	the	basis	of	biological	sex,	
the	only	prohibited	conduct	would	be	when	an	employer	prefers	a	man	
over	a	woman,	or	vice	versa.		

•  Thus,	a	transgender	person	who	has	experienced	discrimina4on	based	
on	his	or	her	gender	iden4ty	may	establish	a	prima	facie	case	of	sex	
discrimina4on	through	any	number	of	different	formula4ons.	These	
different	formula4ons	are	not,	however,	different	claims	of	
discrimina4on	that	can	be	separated	out	and	inves4gated	within	
different	systems.	Rather,	they	are	simply	different	ways	of	describing	
sex	discrimina4on.	

•  Similarly,	the	Jus4ce	Department	issued	a	memorandum	on	December	
15,	2014,	sta4ng	that	the	Jus4ce	Department	will	now	interpret	Title	VII	
as	extending	to	protect	discrimina4on	claims	based	on	gender	iden4ty,	
including	those	claims	brought	by	transgender	employees.	



EEOC	Expansion	
•  Restric4ons	on	using	common	female	restroom	were	a	form	

of	sex	discrimina4on	against	transgender	woman.	
•  Lusardi	v.	Dep't	of	the	Army,	EEOC	Appeal	No.	0120133395,	

2015	WL	1607756	(Mar.	27,	2015)	
•  Inten4onal	misuse	of	transgender	employee’s	new	name	

and	pronoun	could	be	considered	sex	discrimina4on	and/or	
harassment.	
•  Jameson	v.	U.S.	Postal	Service,	EEOC	Appeal	No.	0120130992,	

2013	WL	2368729	(May	21,	2013)	
•  Employer’s	failure	to	revise	its	records	pursuant	to	changes	

in	gender	iden4ty	could	state	valid	sex	discrimina4on	claim.	
•  Complainant	v.	Dep't	of	Veterans	Affairs,	EEOC	Appeal	No.	

0120133123,	2014	WL	1653484	(Apr.	16,	2014).	



Addi4onal	Federal	Guidance	
•  The	Occupa4onal	Safety	&	Health	Administra4on	(OSHA)	

published	a	guide	to	restroom	access	for	transgender	
workers	on	June	1,	2015.	

•  “The	core	principle	is	that	all	employees,	including	
transgender	employees,	should	have	access	to	restrooms	
that	correspond	to	their	gender	iden4ty.”	

•  The	employee	and	not	the	employer	should	determine	
which	facility	will	be	used	by	the	employee.		



A	New	Fron4er	



Gender	Iden4ty	Discrimina4on	
•  Typically,	state	laws	that	protect	transgender	individuals	

prohibit	discrimina4on	based	on	“gender	iden4ty	or	
expression.”	
•  Nevada	defines	it	as	gender-related	iden5ty,	appearance,	

expression,	or	behavior	of	a	person,	regardless	of	the	
person’s	assigned	sex	at	birth.		

•  Hawaii	defines	it	as	a	person’s	actual	or	perceived	gender,	
regardless	of	whether	it	is	different	from	that	tradi5onally	
associated	with	the	person’s	sex	at	birth.	

•  Factors	to	consider:	
•  Medical	history	/	medical	treatments.	
•  Sincerely	held	belief	of	gender	iden5ty.	
•  Not	limited	to	individuals	who	have	gender	reassignment	

surgery	or	have	undergone	a	por5on	of	the	gender	transi5on	
process.	



Generally,	not	a	Disability	
•  Disability	discrimina4on	laws	do	not	include	

protec4on	for	transgender	individuals.	
•  Americans	with	Disabili5es	Act	of	1990	
•  State	laws	in	Indiana,	Iowa,	Louisiana,	Nebraska,	Ohio,	

Oklahoma,	Texas,	Virginia	
•  However,	some	states	have	recognized	Gender	Iden5ty	

Disorder	(GID)	as	a	protected	disability.	
•  One	PA	case	pending	challenging	that	ADA	exclusion.	

•  BlaE	v.	Cabela’s	Retail,	Inc.,	Civil	Ac5on	No.	14-4822-JFL	(E.D.	
Penn)	

•  Federal	law	also	does	not	include	protec4on	against	
discrimina4on	in	public	accommoda4ons.	
•  Transgender	individuals	may	be	refused	access	to	public	

accommoda5ons.	
•  Number	of	cases	challenging	that	exclusion,	as	well.	



Gender	Iden4ty	–	Early	Cases	
•  For	nearly	years,	courts	consistently	held	that	transgender	status	is	

not	within	the	defini4on	of	Title	VII’s	“sex”	or	“because	of	sex.”		
•  Sex	means	anatomical	sex,	a	biological	difference.		
•  No	Congressional	intent	to	specifically	protect	sexual	
orienta5on	or	gender	iden5ty.		
–  Grossman	v.	Bernards	Twp.	Bd.	of	Educ.,	No.	74-1904	
(D.N.J.	Sept.	10,	1975)	(a	teacher's	sex-reassignment	
surgery	was	not	protected	under	Title	VII).		

–  Ulane	v.	E.	Airlines,	Inc.,	742	F.2d	1081,	1087	(7th	Cir.	
1984)	(“sex”	in	Title	VII	means	only	anatomical	sex	
rather	than	gender).		

–  Holloway	v.	Arthur	Andersen	&	Co.,	566	F.2d	659,	662-63	
(9th	Cir.	1977)	(refusing	to	extend	Title	VII	to	
transsexuals	because	the	discrimina5on	is	based	on	
gender	and	not	"based	on	sex").	



Glenn	v.	Brumby		
663	F.3d	1312	(11th	Cir.	2011)	

•  In	October	2005,	shortly	aoer	she	was	diagnosed	with	gender	
iden4ty	disorder,	Vandy	Elizabeth	Glenn,	then	known	as	Glenn	
Morrison,	was	hired	by	the	Georgia	General	Assembly's	Office	of	
Legisla4ve	Counsel.		

•  As	part	of	her	transi4on	process,	Glenn	was	required	to	live	as	a	
woman.	

•  Her	supervisor,	Sewell	Brumby,	sent	her	home	aoer	she	dressed	
as	a	woman	for	a	Halloween	work	event	and	made	statements	
vocalizing	his	discomfort	with	her	dress.	

•  Aoer	Brumby	learned	that	Glenn	intended	to	begin	gender	
transi4on	and	report	to	work	as	a	woman,	Brumby	terminated	
her	employment.		

•  Brumby	claimed	the	transi4on	was	“inappropriate,”	“immoral,”	
“disrup8ve,”	and	would	make	co-workers	uncomfortable.	



Glenn	v.	Brumby	
•  Glenn	brought	her	claim	under	42	U.S.C.	§	1983	to	address	the	viola4on	of	

her	civil	rights	to	be	free	from	discrimina4on	on	the	basis	of	sex	in	public	
employment,	a	right	protected	by	the	Equal	Protec4on	Clause	of	the	U.S.	
Cons4tu4on.	

•  Holding:		A	government	agent	violates	the	Equal	Protec4on	Clause's	
prohibi4on	of	sex-based	discrimina4on	when	he/she	fires	a	transgender	or	
transsexual	employee	because	of	his	or	her	gender	non-conformity.	
•  “All	persons,	whether	transgender	or	not,	are	protected	from	discrimina4on	on	

the	basis	of	gender	stereotype.	…	…	An	individual	cannot	be	punished	because	of	
his	or	her	perceived	gender-nonconformity.	Because	these	protec4ons	are	
afforded	to	everyone,	they	cannot	be	denied	to	a	transgender	individual.		The	
nature	of	the	discrimina4on	is	the	same;	it	may	differ	in	degree	but	not	in	kind,	
and	discrimina4on	on	this	basis	is	a	form	of	sex-based	discrimina4on…”	



Lopez	v.	River	Oaks	
542	F.	Supp.	2d	653,	660	(S.D.	Tex.	2008)		
	 •  In	September	2005,	Lopez,	a	26-year-old	transgender	woman,	

accepted	a	job	as	a	scheduler	with	River	Oaks	Imaging	and	
Diagnos4c	in	Houston.		

•  Aoer	resigning	from	her	posi4on	with	her	then-current	employer,	
Lopez	received	a	call	from	River	Oaks	rescinding	the	job	offer	
because	of	her	“misrepresenta8on”	of	herself	as	a	woman.	Lopez	
was	unable	to	get	her	previous	job	back	and	was	without	
employment	for	several	months	and	filed	suit.	

•  Holding:	Lopez’s	“transsexuality	is	not	a	bar	to	her	sex	stereotyping	
claim.	Title	VII	is	violated	when	an	employer	discriminates	against	
any	employee,	transsexual	or	not,	because	he	or	she	has	failed	to	
act	or	appear	sufficiently	masculine	or	feminine	enough	for	an	
employer.”		



Kastl	v.	Maricopa	Comm.	College	
325	Fed.	Appx.	492,	493	(9th	Cir.	2009)	
	•  A	transgendered	faculty	member,	began	presen4ng	herself	as	a	female	

at	work	in	January	2001.		
•  In	October	2001,	in	response	to	student	complaints,	the	school	required	

Plain4ff	to	use	the	men’s	restroom,	un4l	she	could	prove	she	was	a	
biologically	female.	The	school	rejected	her	female	drivers’	license	as	
proof,	and	when	Plain4ff	refused	to	use	the	men’s	restroom,	the	school	
terminated	Plain4ff’s	employment.	

•  Holding:		School	had	a	valid	reason	(safety)	for	its	ac4ons	and	Plain4ff	
failed	to	present	sufficient	evidence	that	the	school	terminated	her	
“because	of	her	gender.”	



EtsiOy	v.	Utah	Transit	Auth.	
502	F.3d	1215	(10th	Cir.	Utah	2007)	
•  Employee	argued	her	transsexual	gender	iden4ty	was	a	protected	

class	under	Title	VII.	Alterna4vely,	that	she	was	discriminated	for	
failing	to	conform	to	sex	stereotypes.	

•  Holding:		Transgender/transsexual	is	not	a	protected	class	under	
Title	VII.	Sex	stereotyping	is	a	form	of	sex	discrimina4on	under	Title	
VII.	However,	employee,	failed	to	overcome	the	employer’s	reason	
for	her	termina4on.	

	
•  “Scien4fic	research	may	someday	cause	a	shio	in	the	plain	meaning	

of	the	term	“sex”	so	that	it	extends	beyond	the	two	starkly	defined	
categories	of	male	and	female.”		…	But	not	at	this	point	in	4me.	

•  9th,	6th	,	and	11th	Circuit	Courts	–	Recognize	“gender	iden4ty”	as	a	
protected	class.	



Texas	at	the	Forefront	
•  State	of	Texas,	et	al.	v.	United	States	of	America,	et	al.,	Case	No.	7:16-

cv-00054-O,	pending	in	the	Northern	District	of	Texas	(Fort	Worth	
Division)	

•  Texas	Agorney	General	filed	suit	on	behalf	of	two	school	districts	and	12	
other	states	to	challenge	OCR	guidelines	requiring	schools	to	honor	a	
student’s	gender	iden4ty.	

•  On	August	21,	2016,	U.S.	District	Judge	O’Connor	issued	a	na4onwide	
injunc4on	preven4ng	OCR	from	interpre4ng	Title	IX	to	include	gender	
iden4ty	protec4ons.	

•  Court	also	enjoined	the	defendants	from	relying	on	the	guidelines	in	any	
li4ga4on	following	the	court’s	order,	or	“ini4a4ng,	con4nuing,	or	
concluding	any	inves4ga4on	based	on	[the]	interpreta4on	that	sex”	in	
Title	IX	includes	gender	iden4ty.	

•  February	2017	–	Trump	Administra4on	withdrew	the	Title	IX	guidance.	
Issue	should	be	decided	at	the	state	level.	



But	Wait	…	
•  April	2017	–	The	Seventh	Circuit	Court	of	Appeals	held	that	

Title	VII	protects	discrimina4on	on	the	basis	of	sexual	
orienta8on	(and	very	likely	gender	iden8ty).	
•  “Any	discomfort,	disapproval,	or	job	decision	based	on	the	

fact	that	the	complainant	--	woman	or	man	--	dresses	
differently,	speaks	differently,	or	dates	or	marries	a	same-sex	
partner,	is	a	reac4on	purely	and	simply	based	on	sex.	That	
means	that	it	falls	within	Title	VII’s	prohibi4on	against	sex	
discrimina4on,	if	it	affects	employment	in	one	of	the	specified	
ways.”	
•  Kimberly	Hively	v.	Ivy	Tech	Community	College,	No.	15-1720	(7th	Cir.	
Apr.	4,	2017)	



Smith	v.	Avan8	(FHA	Case)	
•  Same-sex	couple,	including	trans-gender	woman,	with	two	

children	denied	housing	in	Gold	Hill,	Colorado.	
•  Landlord	e-mailed	couple	and	allegedly	informed	them	that	she	

would	not	be	ren4ng	to	them	because	she	thought	their	“unique	
rela4onship”	would	become	the	focus	of	discussion	in	town	and	
would	harm	landlord’s	posi4on	in	the	community.	

•  The	lawsuit,	in	the	U.S.	District	Court	for	the	District	of	Colorado,	
asserts	that	landlord	engaged	in	discrimina4on	on	the	basis	of	sex	
and	familial	status,	in	viola4on	of	the	federal	Fair	Housing	Act	and	
Colorado	An4-Discrimina4on	Act.	It	also	asserts	that	landlord	
discriminated	against	couple	on	the	basis	of	sexual	orienta4on	
and	transgender	status,	in	viola4on	of	the	Colorado	An4-
Discrimina4on	Act.	

•  Court	held	in	favor	of	the	couple.	



What	a	Difference	a	Year	Makes	…	



Prac4cal	Considera4ons	



Workplace	Issues	
•  Gender	Iden4ty/Expression	Workplace	Issues	

•  Dress	/	Appearance	
•  Public	Facili4es/Bathrooms	
•  Confiden4ality	/	Privacy	
•  Names/	Pronouns/Recordkeeping/Other	Issues	



Guidance	for	Federal	Employees	
•  In	May	2011,	the	U.S.	Office	of	Personnel	Management	issued	a	

memo	en4tled	Guidance	Regarding	the	Employment	of	
Transgender	Individuals	in	the	Federal	Workplace.	
•  “It	is	the	policy	of	the	Federal	Government	to	treat	all	of	its	

employees	with	dignity	and	respect	and	to	provide	a	workplace	
that	is	free	from	discrimina4on	whether	that	discrimina4on	is	
based	on	...	gender	iden4ty…	sexual	orienta4on,	or	other	non-
merit	factors.”		

•  Recommends	federal	agencies	review	policies	to	ensure	that	they	
afford	a	non-discriminatory	working	environment	to	employees,	
irrespec4ve	of	their	gender	iden4ty	or	perceived	gender	non-
conformity.	

•  Covers	topics	such	as	confiden4ality,	privacy,	appearance,	names/
pronouns,	public	facili4es,	leave,	recordkeeping,	and	others.	

•  Does	not	address	legal	rights	or	remedies,	just	common	ques4ons	
that	may	arise	in	the	federal	workplace.	
•  hgps://www.opm.gov/policy-data-oversight/diversity-and-

inclusion/reference-materials/gender-iden4ty-guidance/		



Federal	Workplace	-	Policies	
•  Confiden4ality	and	Privacy:			

•  An	employee's	transi5on	should	be	treated	with	as	much	sensi5vity	
and	confiden5ality	as	any	other	employee's	significant	life	
experiences,	such	as	hospitaliza5on	or	marital	difficul5es.			

•  May	raise	concerns	about	safety	and	other	employment	issues.	
•  Medical	informa5on	received	about	individual	employees	is	protected	

under	the	Privacy	Act	(5	U.S.C.	552a).	
	
•  Tips	for	managers	and	supervisors:	

•  Be	sensi5ve	of	special	gender	iden5ty	concerns.	
•  Advise	employees	not	to	share	informa5on,	gossip,	or	spread	rumors.	
•  Personal	informa5on	about	the	employee	should	be	considered	

confiden5al	and	should	not	be	released	without	the	employee's	prior	
consent.			

•  Ques5ons	regarding	the	employee	should	be	referred	to	the	employee	
himself/herself.			

•  If	helpful,	provide	a	qualified	trainer	to	answer	general	ques5ons	
regarding	gender	iden5ty.			



Federal	Workplace	-	Policies	
•  Dress	and	Appearance:			

•  Employees	who	begin	the	“real	life	experience”	stage	of	their	
transi4on	live	and	work	full-4me	in	the	target	gender	in	all	aspects	of	
their	life,	which	includes	dressing	in	the	clothes	of	the	target	gender	
at	all	4mes.	

•  Once	an	employee	informs	management	that	he	or	she	is	
transi4oning,	the	employee	may	begin	wearing	the	clothes	
associated	with	the	gender	to	which	the	person	is	transi4oning.			

•  Dress	codes	should	be	applied	to	employees	transi4oning	to	a	
different	gender	in	the	same	way	that	they	are	applied	to	other	
employees.	

•  Dress	codes	should	not	be	used	to	prevent	a	transgender	employee	
from	living	full-4me	in	the	role	consistent	with	his	or	her	gender	
iden4ty.	



Federal	Workplace	-	Policies	
•  Names	and	Pronouns:			

•  Managers,	supervisors,	and	co-workers	should	use	the	
name	and	pronouns	appropriate	to	the	employee’s	
new	gender.			

•  Also	use	the	correct	name	and	pronouns	in	employee	
records	and	in	communica4ons	with	others	regarding	
the	employee.			

•  Con4nued	inten4onal	misuse	of	the	employee's	new	
name	and	pronouns	(coupled	with	reference	to	the	
employee's	former	gender)	may	undermine	the	
employee's	therapeu4c	treatment,	and	is	contrary	to	
the	goal	of	trea4ng	such	employees	with	dignity	and	
respect.			

•  Such	misuse	may	also	breach	the	employee's	privacy,	
and	may	create	a	risk	of	harm	to	the	employee.	



Federal	Workplace	-	Policies	
•  Restrooms	and	Related	Facili4es:			

•  Guidelines	may	require	agencies	to	make	access	to	adequate	
sanitary	facili4es	as	free	as	possible	for	all	employees	in	
order	to	avoid	serious	health	consequences.			

•  For	a	transi4oning	employee,	this	means	that,	once	he/she	
has	begun	working	full-4me	in	the	gender	that	reflects	his/
her	gender	iden4ty,	agencies	should	allow	access	to	
restrooms	and	locker	room	facili4es,	if	any,	consistent	with	
his/her	gender	iden4ty.			

•  Reasonable	temporary	arrangements	or	a	compromise	may	
be	appropriate	in	some	circumstances.	

•  Employee	need	not	provide	proof	of	a	medical	procedure	in	
order	to	have	access	to	facili4es	designated	for	use	by	a	
par4cular	gender.			

•  Under	no	circumstances	may	an	agency	require	an	employee	
to	use	facili4es	that	are	unsanitary,	poten4ally	unsafe	for	
the	employee,	or	located	at	an	unreasonable	distance	from	
the	employee's	work	sta4on.			



Federal	Workplace	-	Policies	
•  Recordkeeping:			

•  Consistent	with	provisions	of	the	Privacy	Act	(5	U.S.C.	
552a(d)),	the	records	in	the	employee's	Official	Personnel	
Folder	(OPF)	and	other	employee	records	(pay	accounts,	
training	records,	benefits	documents,	and	so	on)	should	be	
changed	to	show	the	employee's	new	name	and	gender,	once	
the	employee	has	begun	working	full-4me	in	the	gender	role	
consistent	with	the	employee's	gender	iden4ty.			



Federal	Workplace	-	Policies	
•  Insurance	Benefits:			

•  Employees	in	transi4on	who	already	have	Federal	insurance	
benefits	must	be	allowed	to	con4nue	their	par4cipa4on	(and	
new	employees	must	be	allowed	to	elect	par4cipa4on)	under	
their	new	names	and	genders.		

•  If	the	employees	in	transi4on	are	validly	married	at	the	4me	
of	the	transi4on,	the	transi4on	does	not	affect	the	validity	of	
that	marriage,	and	spousal	coverage	should	be	extended	or	
con4nued	even	though	the	employee	in	transi4on	has	a	new	
name	and	gender.			



Federal	Workplace	–	Policies		
•  Sick	and	Medical	Leave	

•  Employees	receiving	treatment	as	part	of	their	transi4on	may	
use	sick	leave	under	applicable	regula4ons.		

•  Employees	who	are	qualified	under	the	Family	Medical	Leave	
Act	may	also	be	en4tled	to	take	medical	leave	for	transi4on-
related	needs	of	their	families.	



Federal	Workplace	–	Policies		
•  Hiring	and	Background	Checks	

•  Hiring	managers	and	supervisors	should	sensi4ve	to	the	
possibility	that	applicants	have	transi4oned.		

•  The	name	and	gender	on	the	applica4on	may	correspond	with	
the	person's	current	usage;	however,	background	or	
suitability	checks	may	disclose	a	previous	name	that	indicates	
a	gender	different	from	the	one	the	applicant	is	currently	
presen4ng.		

•  In	such	cases,	hiring	managers	should	respeczully	ask	
whether	the	applicant	was	previously	known	by	a	different	
name,	and	confirm	with	the	applicant	the	name	and	gender	
that	should	be	used	throughout	the	hiring	process.	



Lessons	Learned	
•  Discrimina4on	against	LGBTQ	individuals	is	likely	protected.	

•  Tenta4vely	under	exis4ng	law	(Title	VII	or	local	ordinance);	or		
•  Pursuant	to	the	passage	of	new	laws	and/or	federal	guidance.	

•  Recommend	that	you	review	your	exis4ng	policies.		
•  If	you	prohibit	sex	or	sexual	orienta4on	discrimina4on,	you	may	also	

be	presented	with	gender	iden4ty	claims.	
•  Recommend	you	treat	such	issues	with	heightened	sensi4vity.	




