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EMPLOYEE BACKGROUND CHECKS AND VERIFYING EMPLOYMENT REFERENCES
 
The ____________________HOUSING AUTHORITY must exercise caution when someone is fired on the basis of an unfavorable background check and the following will be required:
1. The ____________________HOUSING AUTHORITY will make sure to comply with the Fair Credit Reporting Act (FCRA), which requires an employer to get an applicant's written authorization prior to having an outside for-profit entity conduct a background check.
2. The FCRA further requires an employer to tell an unsuccessful applicant or a discharged employee that the unfavorable report is the reason for the adverse action and to inform the individual of the name and address of the entity furnishing the report.
3. The ____________________HOUSING AUTHORITY will insist on the applicant sign an authorization as a condition of submitting an application for employment.
4. If the background report reveals information that the applicant should have supplied on the application or during the interview, but failed to, the employer will probably be able to prove misconduct, assuming that the claimant is unable to furnish a compelling explanation that the report was wrong.
5. On current employees, if the report has information that the employer did not ask about, the result will probably be that the claimant will win benefits, since the background report will presumably be about past problems of the claimant, not about anything that could be considered misconduct connected with the work from which the claimant was terminated.

Checking References and Doing Background Checks
· the average telephone reference call will not yield much usable information – employers are concerned about being sued for giving unfavorable references
· all applicants should sign a waiver and release of liability form (attached below) that clearly authorizing prior employers to release any requested information to your company and relieving both the prior employers and your company of all liability in connection with the release and use of the information.
· whatever information an employer releases in connection with a job reference should be factual, in good faith, and non-inflammatory!
· Texas Labor Code, Chapter 103 (attached below) gives an employer important protections against defamation lawsuits based upon job references, as long as the employer does not knowingly report false information; still, employers should try to report only what can be documented.
· employers have the right to do criminal background checks themselves, but most employers hire a service to do that – be careful, since the Fair Credit Reporting Act requires an employer to get written authorization from an applicant to do a credit or background check if an outside agency will be used – in addition, if the applicant is turned down, the employer must tell the applicant why and let them know the name and address of the service that furnished the information
· HUD and federal regulations does require the ____________________HOUSING AUTHORITY to ask about arrests. For other employers, unless a law requires such a question, they likely should not  ask about arrests, since the EEOC and the courts consider that to have a disparate impact on minorities. The ____________________HOUSING AUTHORITY is required under Conformity Legislation and the One Strike Program to ask clients the same information about in order to determine program eligibility of its clients: 
1. arrests
2. convictions
3. pleas of guilty or no contest
4. received deferred adjudication
Employees fall under the same guidelines and standards.  However, if an EEOC claim is filed, the ____________________HOUSING AUTHORITY must be prepared to show how the criminal record was relevant to the job in question
· Under the law of deferred adjudication, in Texas, if the person given such a sentence satisfies the terms of probation, no final conviction is entered on their record, and the person can legally claim never to have been "convicted" of that offense – however, they cannot claim never to have pled guilty or no contest to the charge (such a plea is necessary in order to qualify for deferred adjudication), so ask about convictions and guilty or no contest pleas – see discussion directly above about job-relatedness of an offense.
· never ask an applicant to take a polygraph exam - that would be a violation of the Employee Polygraph Protection Act of 1988, a federal law
· an employer may require an applicant to be responsible for submission of official records, transcripts, certificates, and licenses
· very important: in order to position the ____________________HOUSING AUTHORITY as well as possible against potential "negligent hiring" claims, document your efforts to verify the work history and other background information given by the applicant.
· The ____________________HOUSING AUTHORITY Giving Referrals – The Flip Side: "Negligent Referral" – do not ever give a false or misleading reference, even if you think you are insulating yourself from a defamation claim or doing the ex-employee a favor. To give out more than the basic employee information, require an AUTHORIZATION FOR PRIOR EMPLOYER TO RELEASE INFORMATION  form.  A negligent referral on a terminated employee could cause another employer to also take legal action.











TEXAS STATUTE LABOR CODE
CHAPTER 103. DISCLOSURE BY EMPLOYER OF INFORMATION REGARDING CERTAIN EMPLOYEES OR FORMER EMPLOYEES

Sec. 103.001.  PURPOSE;  LEGISLATIVE FINDING.  The legislature finds that the disclosure by an employer of truthful information regarding a current or former employee protects employment relationships and benefits the public welfare.  It is the intent of the legislature that an employer who makes a disclosure based on information obtained by the employer that any employer would reasonably believe to be true should be immune from civil liability for that disclosure.
Added by Acts 1999, 76th Leg., ch. 240, Sec. 1, eff. Sept. 1, 1999.
Sec. 103.002.  DEFINITIONS.  In this chapter:
(1)  "Employee" means a person who performs services for an employer, whether or not for compensation.
(2)  "Employer" means a person who has one or more employees or other individuals who perform services under a contract of hire or service, whether expressed or implied, or oral or written.
(3)  "Job performance" means the manner in which an employee performs a position of employment and includes an analysis of the employee's attendance at work, attitudes, effort, knowledge, behaviors, and skills.
(4)  "Prospective employee" means any person who has made an application, either oral or written, or has sent a resume or other correspondence indicating an interest in employment.
(5)  "Prospective employer" means an employer to whom a prospective employee has made an application, either oral or written, or sent a resume or other correspondence expressing an interest in employment.
Added by Acts 1999, 76th Leg., ch. 240, Sec. 1, eff. Sept. 1, 1999.
Sec. 103.003.  AUTHORIZED DISCLOSURE;  APPLICATION TO CERTAIN EMPLOYEES.  (a)  An employer may disclose information about a current or former employee's job performance to a prospective employer of the current or former employee on the request of the prospective employer or the employee.
(b)  An employer may not disclose information about a licensed nurse or licensed vocational nurse that relates to conduct that is protected under Section 301.352 or 303.005, Occupations Code. The employer must provide an affected nurse an opportunity to submit a statement of reasonable length to the employer to establish the application of Section 301.352 or 303.005, Occupations Code.
Added by Acts 1999, 76th Leg., ch. 240, Sec. 1, eff. Sept. 1, 1999.  Amended by Acts 2001, 77th Leg., ch. 1420, Sec. 14.818, eff. Sept. 1, 2001.
Sec. 103.004.  IMMUNITY FROM CIVIL LIABILITY;  EMPLOYER REPRESENTATIVES.  (a)  An employer who discloses information about a current or former employee under Section 103.003 is immune from civil liability for that disclosure or any damages proximately caused by that disclosure unless it is proven by clear and convincing evidence that the information disclosed was known by that employer to be false at the time the disclosure was made or that the disclosure was made with malice or in reckless disregard for the truth or falsity of the information disclosed.  For purposes of this subsection, "known" means actual knowledge based on information relating to the employee, including any information maintained in a file by the employer on that employee.
(b)  This chapter applies to a managerial employee or other representative of the employer who is authorized to provide and who provides information in accordance with this chapter in the same manner that it applies to an employer.
Added by Acts 1999, 76th Leg., ch. 240, Sec. 1, eff. Sept. 1, 1999.
Sec. 103.005.  EMPLOYMENT REFERENCE.  This chapter does not require an employer to provide an employment reference to or about a current or former employee.
Added by Acts 1999, 76th Leg., ch. 240, Sec. 1, eff. Sept. 1, 1999.



It can be difficult to get a usable job reference on an applicant from prior employers. Past employers are often concerned out of fear of defamation lawsuits, or they may suspect that a person requesting information is not really a prospective new employer. It is especially difficult to get usable information out of a "cold call" to another company over the phone.

TWC recommends using a preprinted, fill-in-the-blank form such as the one below can help overcome the reluctance or fear often felt by people asked to give a job reference and can give you a better chance of getting a useful, candid response. 

















hPublic Housing Authority of ____________________Housing Authority, Texas				[image: ]


[bookmark: referencewaiver]AUTHORIZATION FOR PRIOR EMPLOYER TO RELEASE INFORMATION
 
Applicant, please PRINT your name and read each of the following statements and then sign and date below:
 
I, _________________, hereby authorize any investigator or duly accredited representative of the ____________________Housing Authority bearing this release to obtain any information from schools, residential management agents, employers, criminal justice agencies, or individuals, relating to my activities. This information may include, but is not limited to, academic, residential, achievement, performance, attendance, personal history, disciplinary, arrest, and conviction records.

I,   ___________________, hereby direct you to release such information upon request of the bearer. I understand that the information released is for official use by [employer] and may be disclosed to such third parties as necessary in the fulfillment of official responsibilities.
 
I,   any and all liability for damages of whatever kind or nature which may at any time result to me on account of compliance, or any attempts to comply, with this authorization.
 


______________________                        ______________________
Applicant's  Signature			     Date	



This Authorization for the Release of Information will remain in effect 30 calendar days from the date of signature.
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